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J.Cr.A.No.34/1/96 - '

SHAFI MUHAMMADI,J.- - This appeal has been filed by

Abid Hussain son of Fida Hussain against his sentenc»eband conviction
vide a judgment dated 24-1-1996 passed by the learned IV-Additional
Sessions Judge (South) Karachi in S.C.No.342/94 arising out of

FIR No.121/94 lodg;)d by SI Ch.Muhammad Ashraf, P.S. Mithadar,
Karachi registered under Article 4 of the Prohibition (Enforcement
of Hadd) Order, 1979. The appellant_(has been convicted and sentenéed
to R.I. for 4 years, 10 stripes and é fine of Rs.1000/- (in default
thereof 3 months SI) alongwith benefit of section 382-B Cr.P.C.

2 Prosecution story unfolded by the FIR and narrated in

the judgment is that Ch. Muhammad Ashraf, SHO of P.S. Mithadar
was on patrolling duty‘ on"20—7—v1994 in the area in his Government
mobile. At about 2115 hours he alongwith his police—pafty reached
at Railway Fire Brigade Station, I.I. Chundrigar Rgad, Karachi

and found the present appellant in suspicious conditions wifh black-
colour thelli (bag) in his hand. He was infercepted'and searched
in presence of P.C. Sakhi Muhammad and Kamran Baig. It resulted
in recovery of heroin allegedly weighing 70 g‘rarhs. Other things
recovered from the appellant are stated to be Rs.1795/- as admitted
by P.C. Sakhi Muhammad and the I.O.) Ch. Muhammad Ashraf) in
their examination-in-chief. Contrary to this claim the'appellént
stated in his stété#ﬁéhts recorded u/sk' 3'42’ and‘340(2) Cr.P.C. that

Rs.17895/- were snatched by the police from him. The seized heroin
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was sealed, mushirnama was prepared, accused was arrested and
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then brought to the police station alongwith the seized material
where FIR was rggiStered, statement of witnesses was recorded
and sealed parcels were sent to chemical analyser. Charge-sheet
dated 29-7-1994 in this case against the accused was submitted
after completion of usual investigation in the competent court.
.3. At the commencement of the trial, accused pleaded not
guilty and claimed trial. Only P.W.1 Shakhi Muhammad (recovery
witness) and P.W.2 Ch.Muhammad Ashraf (I.0.) were exarpined
while the second recovery witness namely Kamran was given up
by the prosecutor for the reasons best known to the learned prosecutor
or the police. The appellant examined himself on oath under section
340(2) Cr.P.C. in proof of his own defence. On the basis of that
evidence the learned trial judge found the appellant guilty and
sentenced him as mentioned above. Hence thi.s appeal.
4, The appellant sent the appeal on 15-2-1996 to this Court
through the office of Superintendent, District Jail, Malir, Karachi
which was admitted on 3-3-1996. Mrs. Aqeela Mansoor has represented
the appellant at State expenses while Mr.Muhammad Nawaz Abbasi
is representing the State.
5. The learned counsel for the appellant has assailed the
judgment on several grounds besides drawing attention of this Court

to several glaring aspects of the case. It was contended by the

learned counsel that both the witnesses of recovery and arrest

are police officials and only one was examined by the prosecution.
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It kwas thus contended that on,:’th‘e‘basvés of princib_les laid down
In the cem of Baditen Kb and avothes e Thé - (1996 MLD 425)
the vpreseﬁt 8P‘Pe’1;1anf; is-‘f:ekntitled"toibe,aéquitted by alloWing this =
appe}‘all." 7
6. | It is admitted position that the referred judgment was
pronounced by a single bench of the Federa\l‘ Shqriat Coﬁrt and
this is my unshaken ,,view‘ expressed in several judgments that the
view expressed by a single bench of 'any court is only pe?suasive
and not authoritative for another single bench of the same court.
However, inspite of being persﬁaSive in nature a judgment pronounced
by a single Bench might not be ignored as a routine. ’I have fully
gone through the s‘aid jﬁdgfnent and with ally my pr"a'ises and regards
for Mr.Justice Nasir Asllam‘k"Zahid (as he then was) I cduld not share
the conicl,usion reached by him in that case. Regarding section
103 Cr.P.C. there are un-countable judgments of the Superior Court
w‘it,h apparently Eonﬂictyi}ng;:yiews.k ‘ The Hon?ble : Single_ bvenqh has
opined that sgction 103 Cr.P.C. is applicable in the case of search

-

of a house as well as in all other cases but contrary views are

also available in several judgments. Relience in this regard can

‘be placed on Said Muhammad Vs. The State (PLD 1990 SC 1176).

The learned Judge has expressed his view regarding necessity
of examining two witnesses u/s 103 Cr.P.C. but contrary views

are also available in several judgments. Reliance may be placed

on the case of Mohammad Khan V. Dost Mohammad (PLD 1975 SC 607
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als' 621). On account of/conﬂicting judgmentsI am always inclined to

embrace the observations made in the case of Mirza Shah v. State

reported in 1992 SCMR 1475% wherein the Hon'ble Supreme Court

has observed that the court will not insist on strict compliance

with the provisions of section 103 Cr.P.C. but will examine other
evidence produced by prosecution. Similarly, in para 8 of the
referred judgment i.e. Badshah Khan v. The State F1996 MLD 428)
the Hon'ble Judge has given the greatest importance to a discrepancy
regarding the weight of seized heroin. I have no doubt in my

mind that su\ch kind of discrepancies can be the best foundation

for acquittal of an accused in several cases by the trial court or

at appellate stage but unfortunately the case in hand was not properly
conducted because there was no advocate to represent the appellant

in trial court and he himself, not being an advocate, could nvot

be expected to be aware of legal technicalities. For instance, regarding
this discrepancy, not a single question was put by the appellant
during cross-examination from any of the prosecution witnesses.

Hence allegation regarding recovery of heroin remained unshattered.
It has been observed by this Court in several cases that a general
question is usually asked from the prosecution witnesses by the
defence counsel or by the accused himself,in case if he has not
engaged any advocate, by saying "I suggest that you are deposing

falsely against the accused." Such kind of suggestion would not

serve the purpose of defence in each and every case. Same is
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the position in this case where no specific question was asked from

the PWs regarding recovery of heroin.

s It was stated by the investigatingvofficer in his statement
that he had recovered few plastic thellies contaihing heroin powder
weighing about 70 grams but the report sent by Chemico Bacteriological
Laboratory shows the weight of heroin with plastic thellies as 69.000
grams and net weight of powder as 68.400 grams. In the present

age when even pure poison to commit suicide is not available in

the market to poverty-striken souls, it is an admitted position that
pure heroin is also not expected to be available. The report of

the laboratory)besides the weight)shows several other details too.

Such as :

(a) Physical app: Light brown colour fine powder with

bitter taste;

(b) Solubility: Soluble in chloroform, alcohol and
ether;
(c) Colour test: Four tests named inAthis column show

the result positive.

(d) T.I.C.Test: Identical with Heroin (Diacetyl Morphine).

Tests mentioned at (c¢) and (d) above show only presence
of heroin but not the actual weight of heroin in the total seized
material. It can be said with certainty that if any mixture contains
a small quantity of heroin, the results of the tests, as quoted above,
Ctzrr/‘ceL

would not be different from the testi/aﬂﬁ in the case of 100%

pure heroin. In this advanced age the percentage of each component

of the seized material can ‘be easily ascertained for the purpose
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of punishment particularly in the cases of heroiri where punishment
depends upon the actual weight of heroin and not the total weight
of seized material.

Another important aspect of this report is that the alleged

seized material was sent to the laboratory on 12-12-1994 i.e. after

about five months. The reasons for sending seized material so late

to the laboratory were not reflected or explained by any of the prosecution

by

witnesses particularly Jthe I.0 of this case. This unexplained delay

could pu%he I.0 in very hot-water if the appellant had asked only
few questions from the I.0 or if he had engaged some good advocates
to shatter the statement of the prosecution witnesses or if the so
called human-rights-organizations spread over in every corner of

this countr;; particularly in Karachi city)had been sincere enough to
help such unfortunate persons. If the case of the aﬁpellant had not
been mishandled by the appellant himself or if the defence had kept it
in view the difference between doubtful weight of the seized material
and the doubtful recovery of the seized material at the time of

cross-examining the I.0., the said police official could not get himself

out of hot-water and this case would have been a case of acquittal.
Inspite of these feelings I am unable to acquit the accused on account
of untouched facts of recovery of heroin although the weight of heroin
was dented by the laboratory report.

8. In these circumstances, relying upon my observations

in the case of Mst.Rose Nyokabi Wacira Versus The State (1996
PLD 497) regarding section 103 Cr.P.C. and weight of heroin,

this appeal merits dismissal because there is difference between
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the (ioubtfui weight of‘ the reeouered herom ahd (ioubtful i'ecove_ry

of heroin. ‘The weight oi’ seized heroiu, in_‘this case, has become

douhtful but receirery‘ of ‘M’hekroyin'i/vaks not ‘denvtekdﬁ- | It:fr’na‘y, ,bez:POS'Sible

that weight of the heroin;was “reduced,e‘n account o,fts»ublifnation

of seme compc')nent of the veeized material as is'USually‘ observed

in the case of Canphor. It is also possible that the seized material
 had ne such COmedhent.-k',;\But this'doubtful weight could be explained i

by examining the chemical examiner. : In all such cases if tiisérepa.ncies

are not explained. b:y_t,hegp,yrosecution then welght of recoueredvheroin

_w’oulrd reméiu doubtful. -
9 1In the light of this discussiou the weight of ‘seiﬂze:d material
has become totally doubtful. But {o) fa:r as the reeovery of heroin
is coneerned, the said aspect of the cese wus rot dealt by the
‘accuse.d properly otherWise ¢ the result of this appeal could
be different.
_1(.).: 'V\’“ = on the;strengtiis«of t‘hie"‘diécu1S'eion"I‘:'-“‘disxnnis‘S”'this appeal
with the foliowingjrhedifie.ations iri the‘rsentenvces:

(a) Senteuce of 4 ;yeere, R.I,.,ﬁ‘,'is yxy'edueedytqr,twovyears;

(b) Seuteuee o'if lt) ,stripes is di'opped; ,

(c) Sentence of fine of Rs.1000/- is maintained but in
default of payment of fine he shall further undergo

one month S.I. more instead of 3 months;

(d) The appellant shall also be entitled to benefit of
section 382-B Cr.P.C.

13- Before parting,with the judgment I consider it necessary

iy

—~-—-_-to-discuss -,.feertainf other important glaring aspects ftc')q.,w:hichi,wer.e;;f; BeeT
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point out by the learned counsel for the appellant for my serious

consideration. These are the légal éspects which can be summarised

as under :

(a)

If mere denial of any charge and mishandling of a case

by the accused himself or by his advocate on accoﬁht of
legal technicalities or by dealing the case carelessly cannot
become a ground for acquittal of an accused in respect of any
charge then on the same principle officials of the police
department cannot be excused in respect of any material
fact which goes against them provided the same was not
shattered by the learned.counsel for the State or remained
untouched for the reasons best known to the prosecutor.

In the present case PW-2/I1.0 Ch.Mohammad Ashraf
as well PW-1 Sakhi Mohammad have stated in their examination-
in-chief that an amount of Rs.1795/- was recovered from the
appellant but this fact was neither mentioned in the FIR nor
in the charge-sheet. Column 5 of the charge-sheet contains
mention of recovery of 70 grams of heroin only without
anyother details which are the requirements of column 5 of
the charge-sheet. Although recovery of Rs.1795/- was
mentioned in the memo of recovery/arrest yet no mention
of this important aspect in the charge-sheet, which was
prepared several days after the preparation of recovery/
arrest memo cannot be treated meaningless. No mention of
recovery of amount in,ljconcerned column of the charge-sheet
cannot, rather must not, be ignored by any sensible court
nevertheless the amount was Rs.1795/- as stated by the
pws or Rs.17895/- as claimed by the appellant.  Notwith-
standing the allegation of dfemand of bribe by the police
as levelled by the appellant ’J‘tmight be useful to reproduce

certain questions and the answers to those questions:

Question No.3 and its Answer in the statement of the

appellant recorded u/s 342 Cr.P.C. reads as under :



e s ﬁréﬁf"fs'aid""-rtheiué,
packets éontaining heroin pdv;r'der wrapped 1n plastic:
thellie vweighing 70 graﬁhé, ortle'vpair i“shaljwar r‘kar_r»leez
- fecoveﬁed; _ From your pdcké%: ‘Rs.71795'/ - cash
also reé()‘vei‘éd;klﬁvhét' have ’}/7011 to say?

Ans. It ié not cérrect. I was holding one thelli in which
only one pair Qame-ez shalwar was kept and Rs.17895/~

cash was in my side pocket.
answer to question No.7 of the said s”tatement;‘ The mattex: did
not end here. The‘aﬁpellyz’int’g‘xam"inécti" hiIIll’SglfQRn"()»é#h‘v"lj;/ S"‘34,0‘(2)‘
Cr.P.C. The most imporfa‘ntv pdrtiqn of that State.ﬁlent, which was
not shattered or denied even in the shape of suggestion reads as

under: -

' ,b"‘I Was Vt:aker‘}l"toi PS ‘Mit’hadér where3otherpersons s
- were present. When [ objected upon my arrest they
starfed béating»’me and tortured. SHO was present- in
a room and was taking meal. The >arrnoun£. of Rs.-17895/- ‘
was given by Rangers to Poiicé but the poliéei'also d.efnandedV : -
_some more fnoney énd on my refusal to érrangé the same -

1 have been falsely implicated in this case."

Cross to Miss. Zainab Umeran ADD for the State

"I do the work of shuttering and used to earn Rs.300/-
'i‘n"'a day. It is not correct that I was arrested in suspicious
: condition and heroin wals recovered from me. It is :aliso'i‘i
incorrect that I have concocted this s'tory'to As‘avie my'

skin."

It is thus evident that statement of the appellant recorded

on oath regarding the actual amount of Rs.17895/- and taken by
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the police as alleged by him against the police could not be shattered.

From all the facts as detailed in the above lines I have no hesitation

to hold that if statements of police-officials on oath, inspite of dis-
crepancies and mishandling by the appellant himself cannot be a
ground of acquittal for an accused then unshattergd statement of
the appellant on the point of Rs.17895/- and mishéndling of the
prosecution case on the said point by the State counsel can be

a base of conviction for the I.0. and the only recovery witness
because the second witness of recovery was not examined by the
prosecution. In this regard the statement of the appellant u/s
340(2) Cr.P.C., on oath and cross-examination by the State counsel
on the said statement need no comments regarding legal position

of this aspect related to the actual amount of Rs.17895/-

12. Most sorrowful aspect of this case is that not only the
appellant mishandled his own case but the learned .counsel for the
State also left ne stone unturned to expose the police-officialgby
mishandling the case improperly due to most defective cross-examination
done by the State counsel.

In these circumstances I am forced to pass the following
orders to pave a high-way to reduce excesses of the police on the
path of justice and to put the dangerous devil of corruption at
least chained,because it would not die..even if hanged. on account

of its being institutionalised in the Third-World countries including

Pakistan, by those ever-green influential sponsors who never remain
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out of power in these countries:

"(i)f‘ Before releasmg the appellant the Supermtendent District
- Malir Karach1 shall produce the appellant before the

District and Sess1ons Judge Malir who is requ1red
to record h1s statement of this appellant hlmself in
'the hght of h1s statement recorded uls 340(2) Cr.P.C.

instead of sendmg the case to any subordlnate court

(i) ~ The .learnedl)istrict and Sessions ,Judg‘le would issue
notice to the said police'officialsr through SSP of the
area and will rtake all possible steps to start proceedings
against them or send the case to ‘t_he concerned court

‘having jurisdiction to proceed against those police

official. ¢

(iii) The appellant shall be entitled to start civil proceedings
in the court against the police officials for recovery

of his amount.

'(iv), rThere is apprehensionr rthat the concerned police- officials
may harrass the appellant directly zor through their 7
friend on account of these orders. It is,vtherefore,
ordered that the learned District and Sessions Judge
Malir would be informed by the D.IV.G. Police Karachi
through his S Ps about every new case, &=5e Jreg'istered
against the appellant in any _policer station of Karachi )

’ -within 24 hours and the learned Divstrict.and Sessions

\ ‘Judge 1nturn w111 1nform th1s Court about all such

cases S0 that th1s court could examme those cases

, bto see that the accused has not been 1mp11cated falsely,
in thOsecase»s. The close relatives of;’ the appellant V
may also inform this Court about any such case if

o vthe pol1ce tr1es to h1de any such case for this court

) It has been observed by the court i,n several cases

that violation of section 103 Cr.P.C. has alarmingly

increased after the superior courts have observed
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that police witnesses are as good as other witnesses

in the light of "circumstances of each case. This
certificate of'credibility gi‘venr by Athe court is usually .
misused by the police. Hence it is order{that this

]udgment be 01rculated through I. G - Pohce,of every

province to the incharge of every Police S:ta'tion’in -

their province through their S.Ps. All these violations

wOuld be strictly dealt in future by kthe Fed’eralf Shariat :

Court if no reasons were shown by the 1.0s in respect

of non-compliance of the requirements of section 103
Cr.P.C.TIﬁ if the 1.0s failed to satisfy the Federal
Shariat Court on this aspect. The Judgements of

the Superior‘ Co\urts have to be followed by every

- subordinate court but the Federal Shariat 'Court has

its own specific jurisdiction If the 1.0s went on
‘mlsusmg their powers on account of certaln observatlons
made in the ]udgments of the Superlor Courts they

may not be taken to task by those Courts but such
conduct must not be expected fro,mr:the,Federal Sharlat_”
Court because no judgment of anyr Superior Court '

is binding upon th1s Court except the observations

of the Sharlat Appellate Bench - The appeal in hand

has specifically radiated the need of strict comprliance

of section 103 Cr.P.C., in the light of allegations
levelled against the police officials for snatching thousand
of rupees. If the 1.0 of this case had arranged

"pubflic witnes!syfin this case _thenﬁpos‘iti‘on ‘of’ the allegations
'couId be different.v In ‘v"I”s:la‘m where the stétenient, »

of a son in fstrour of father or stet'ement ofw1fe

in‘ favour of her husband or statement of servant

or sleve in favour of his master 'c_:ra'nnot, be‘f accepted
then, on the same principle,the statement ofl sub—ordinate
police officials r.e:’g‘ardin'g‘ serious allegation cannot

be accepted easily in favour of their senior or incharge

of police-station and such an act of the police officials,
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